OFFICE OF THE CITY CLERK

RERPORT

DATE: September 7, 1994 REPORT NO: 94-04
TO: Honorable Mayor and City Council
FROM: Charles G. Abdelnour, City Clerk

SUBJECT: Proposition B Revisions to the Municipal Code

On June 7, 1994, City of San Diego voters approved Proposition "B,"
a City Charter amendment which changed the procedures for filling
vacancies in Council District offices (see attachment).

The passage of Proposition "B" necessitates revision of Division 31
of the Municipal Code which provides the procedures for filling
vacancies in elective offices. I submit for your approval the
following report and recommendation.

ISSUE
Shall the specified sections of the Municipal Code (see attached)
be amended to bring the code into conformance with the provisions

of Prpposition "B" and the amended City Charter?

RECOMMENDATION

Adopt the amendments to the Municipal Code as proposed.

ALTERNATIVE

. /s
Adopt those changes that are necessary to make the Code consistent
with the City Charter and maintain the requirement that there be
two public hearings.

DISCUSSION

Sections 27.3101 through 27.3108 of the Municipal Code establish
procedures for filling vacancies in elective offices. Voter
approval of Proposition "B" in June, 1994 has resulted in the need
to revise these sections. Specifically, changes are needed to
distinguish between appointments to fill a vacancy in the office of
the Mayor and City Attorney and those to fill a vacancy in a
Council District office.
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In an instance of a vacancy in the office of the Mayor or City
Attorney, the Council has the authority to appoint someone to fill
the vacancy. However, if the appointment is not made within thirty
(30) days, the Council must immediately call a special election to
fill the vacancy.

With the approval of Proposition "B," the Council must appoint
someone to fill a vacancy in a Council District seat only if there
is less than one year remaining in the term. All other Council
vacancies must be filled by election. Unlike the appointment
process for vacancies in the office of the Mayor and City Attorney,
there is no time frame for the appointment process as it pertains
to appointments to a Council District seat. We assume, however,
that the Council will want to fill such a vacancy as quickly as
possible, and to utilize the same appointment procedures as those
for vacancies in other elective offices.

Specifically, the proposed changes include:

1. Proposed Section 27.3101 makes a distinction between
appointments to the offices of the Mayor and City Attorney and
those to a Council District seat.

2. Proposed Section 27.3102 specifies that in the case of a
vacancy in a Council District seat, the presiding officer of
the Council shall call a special meeting for the public hearing
required by Section 27.3105. It eliminates the reguirement
that there be a special meeting to consider the alternative of
appointment or election when the appointment is for a Council
District seat.

3. Proposed Section 27.3104 includes a requirement that applicants
provide their Social Security Number and file the Form 721
Statement of Economic Interests at the same time all other
documents are filed with the City Clerk. The Social Security
Number is required in order to complete the credit check
required by this section. Section 27.3104 has been further
amended to add clarifying language about the statement of
gualifications. The new language was taken from Section
27.2204 - Statement of Candidates’ Qualifications - and
provides additional guidance to- both the applicants and the
Clerk in regard to these statements. It is also consistent
with what is required of other candidates for elective office.

4. Proposed Section 27.3105 provides that a second public hearing
is optional. This allows flexibility so that an appointment
can be made following the first public hearing. This section
further provides that the public hearing shall be held no
sooner than the fifth (5th) day after the period for filing
applications with the Clerk. This provides time for the Clerk



%,

"city Clerk Report

Proposition B Revisions to the Municipal Code
Page 3

to verify the petition signatures and to conduct the police and
credit checks, required by Section 27.3104, prior to the public
hearing.

Proposed Section 27.3106 provides a process for a single public
hearing and appointment.

Proposed Section 27.3107 provides a process for an optional
second public hearing and appointment.

Proposed Section 27.3108 states that a person appointed to fill
a Council District seat is not eligible to run for that office
for the next succeeding term.

Proposed Section 27.3109 is a renumbering of previous Section
27.3108. This section applies only to appointments to the
office of the Mayor and the City Attorney.

In summary, the City Clerk proposes these changes to the Municipal
Code to provide a process for all appointments for elective office
and to incorporate changes necessitated by the passage of
Proposition B in June, 1994.

I look forward to your consideration of these amendments and,
as always, should you have any questions or comments, I would be

pleased to respond.

les G. Abdelnour
City Clerk

(o

CGA:JL

Attachments
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(Revision - Page 1)

§ 27.3101 Purpose and Intent

The Charter of The City of San Diego requires the City Council to fill a vacancy in
the elective offices of the Mayor—ethermembers-of-the-Ceuneit and the City Attorney
within thirty (30) days by appointment and failing to do so within that time, the Councii
is required to immediately cause an election to be held to fill such vacancy. The Charter
provides that if a vacancy occurs in the office of a Council District and there is one {1)
year or less remaining in the term, the Council shall appoint a person to fill the vacant
seat. |If the Council vacancy occurs with more than one (1) year remaining in the term,
the Council is required to call a special election to fill such vacancy. The purpose and
intent of this division is to establish an orderly procedure for the Council to follow in
making any appointment and for all persons interested in being appointed to the vacant
office to follow in presenting their applications for consideration by the Council and at
the same time to allow for public participation in the selection process.

(Added 7-23-75 by O-11654 N.S.)

§ 27.3102 Special Meeting to Consider the Alternative of Appointment or Election

As soon as it is known that there will be a vacancy in an—eleetive-office the office
of the Mayor or City Attorney of The City of San Diego by reason of a resignation or that
there exists a vacancy in such elective office by reason of a death or other unexpected
circumstance, the presiding officer of the Council shall immediately call a special meeting
of the Council to consider the question of whether the vacancy shall be filled by an
appointment or an election. In the case of a vacancy in the office of a Council District
where there will be less than one (1) yvear remaining.in the term, the presiding officer of
the Council shall call a special meeting for the public hearing required by Section
27.3105. In the instance of resignation, a notification containing the effective date of
resignation must be received in the office of the City Clerk for a vacancy to occur.
Unless otherwise specified, a resignationis effective when received. If the determination
is made to fill the position by appointment, the procedures provided for in this division
shall be followed. ‘ : ,

(Amended 1-20-87 by 0-16796 N.S.) o

§ 27.3103 Notice to be Published by Clerk

a. If avacancy-exists by reason of death or other unexpected circumstance, the City
Clerk shall publish within five (5} days of the occurrence of the vacancy the following
notice in a paper of general circulation within the City of San Diego:

A vacancy exists in the office of (Mayor), (Geunetirran Councilmember, 1st through
8th District), or (City Attorney). Interested applicants may obtain information and forms
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at the office of the City Clerk, City Administration Building, 202 C Street, San Diego,
California. To be considered, applications must be returned to the office of the City
Clerk by close of business, 5:00 p.m. on (insert date fourteen (14) days after occurrence
of vacancy).

b. If a vacancy will exist by reason of a resignation to take effect at some future
time, or by reason of an expected resignation at some future time, the City Clerk shall
publish within a reasonable time the following notice:

A vacancy will exist in the office of (Mayor), (CeunecHman Councnlmember 1st
through 8th District), or (City Attorney) on {date of vacancy expected to occur).
Interested applicants may obtain information and forms at the office of the City Clerk,
City Administration Building, 202 C Street, San Diego, California. To be considered,
applications must be returned to the office of the City Clerk by ciose of business, 5:00
p.m. on (insert date of the day before vacancy occurs if at least a fourteen (14) day
interval exists between publication and date of vacancy; if not, insert date fourteen {14)
days after date of publication or fourteen (14} days after occurrence of vacancy,
whichever first occurs).

fAdded 7-23-75 by O-11654 N.S.)

§ 27.3104 Application Forms and Requirements

a. Applicants for appointment to elective office shall file with the City Clerk on or
before the date for return of applications as published by the City Clerk under Section
27.3103, the following:

1. Background information certified by the applicant that it is true and correct
under penalty of perjury pursuant to Section 2015.5 of the Code of Civil Procedure
disclosing the following:

(a) Name.

(b) Address.

(c) Length of residence at above address and address for past five (5) years
other than above.

(d) Date of birth. |

(e} Marital status.

{f) Social Security Number.

{g) ¥4 Business or occupation engaged in during the past five (5) years
together with address of and dates of service with each such business or occupation.

(h) g+ Branch, dates and rank at discharge of military service.

(i) ¢ Education from high school to highest level attained together with the
name of each educational institution attended and degree or diploma received.

(i) Statement of Economic Interests Form 721.
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2. A statement under penalty of perjury from a medical doctor licensed to
practice medicine in the State of California describing in general terms the physical and
mental health of the applicant and certifying that the applicant is physically and mentally
capable of performing the duties of the office applicant is seeking.

3. A statement of qualifications not longer than one hundred (100} words
expressing in the applicant’s own words the reasons why the applicant believes he or
she is qualified for the office.

Such statement may include the name, age, occupation and education of the
candidate and a brief description of the candidate’s qualifications expressed by the
candidate and limited to matter concerning only the candidate without reference to
opponents or anyone else by name. Such statement shall not include the party affiliation
of the candidate nor membership or activity in partisan political organizations.

Statements received by the Clerk shall be kept confidential until the
expiration of the filing period.

The Clerk shall reject any statement which contains: (1) any language or
matter the circulation of which through the mails is prohibited by Conaress, (2} any
mention of party affiliation of the candidate or membership or activity in partisan political
organizations, (3} any matter not relating to the candidate, or {4) any mention of
opponents or other persons by name. The statement shall not contain any obscene,
vulgar, profane, scandalous, libelous or defamatory matter or any lanquage which in any
way incites, counsels, promotes or advocates hatred, abuse, violence or hostility toward,
or which tends to cast ridicule or shame upon any person or group of persons by reason
of race, color, religion or manner of worship.

4. A petition with the signatures of fifty (50) registered voters in form and
content similar to that required by Section 27.2104 of this Code.

5. A statement under penalty of perjury that the applicant complies with the
requirements of Section 27.2023 and has been a resident and elector of the City in the
case of the Mayor or City Attorney, or of the district in the case of councilmembers
other than the Mayor, for at least thirty (30) days prior to the date of making application
for appointment. '

b. The City Clerk shall furnish each applicant with a copy of this ordinance and
shall advise each applicant of the dates(s) set by the Council for“public hearings on the
applications.

the-first-public-hearing: Each sueh applicant shall be informed by the City Clerk that a
police and credit check shall be made on the applicant and the Council informed on the
results thereof.

(Amended 12-27-76 by O-11966 N.S. effective 12-21-76).
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§ 27.3105 Fwe Public Hearing{s)

Before any appointment to fill a vacancy in an elective office shall be made, the
Council shall hold twe-{2} at least one (1) public hearings for the purpose of considering
the applications for appointment. The first-publie hearing shall be held no sooner than
the fifth (5th) day after the period for filing applications has ended as provided in Section
27.3103. and-the A second public hearing shal may be held re-seoenerthanfive{5}
days-and-notaterthan-seven{/-daysafterthefirstpublic-hearing if there are additional
questions or if additional time for discussion is needed by the Council prior to making the
appointment. In the instance of a vacancy in the office of the Mayor or City Attorney,
the dates thereef of the public hearing shall be established and set by the Council in the
special meeting required to be held by Section 27.3102. [n the case of a vacancy in the
office of a Council District where there will be less than one (1) year remaining in the
term, the presiding officer of the Council shall call this hearing.

(Added 7-23-75 by 0-11654 N.S.)

§ 27.3106 First Public Hearing and Appointment

a. At the first public hearing required by Section 27.3105, each applicant shall be
allowed three (3) minutes to make a presentation to the Council in support of the
applicant’s candidacy for appointment. At the discretion of the presiding officer, Council
members may ask brief questions for clarification concerning either the presentation or
matters contained in the application filed with the City Clerk. Applicants shall also be
expected to answer questions concerning their candidacy. Such questions may concern
but need not be limited to_the candidate’s background, philosophy of government,
reasgons for seeking appointment, and opinions on relevant municipal issues. The

- presiding officer shall allow, through appropriate parliamentary procedures and within
appropriate time limits, an appropriate number of questions to be asked of any apphcant
by those members of the wbhc in attendance at the public meetmq

b. At the conclusion of the public hearing the Council may then or at a later meeting

adopt a resolution appointing the person to fill the vacancy.
{Amended 1-19-81 by O-15427 N.S.)
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§ 27.3107 Optional Second Public Hearing and Appointment

a. If the_Council determines during the public hearing required by Section 27.3106
that there are too many candidates to consider in a single public hearing, the procedures
outlined in_this section may be used.

b. Before the conclusion of the first public_hearing the Council shall select at least
four (4) but no more than six (6) applicants to appear at the second public hearing. After
the selection is made the presiding officer shall announce the names of the applicants
invited to appear at the second public hearing.

a-c. At the second public hearing required-by-Seetion2/-31+05, applicants shall be
expected to answer questions concerning their candidacy. Such questions may concern
but need not be limited to the candidate’s background, philosophy of government,
reasons for seeking appointment, and opinions on relevant municipal issues. The
. presiding officer shall allow, through appropriate parliamentary procedures and within
appropriate time limits, an appropriate number of questions to be asked of any applicant
by those members of the public in attendance at the second public meeting.

b-d. At the conclusion of the second public hearing the Council may then or at a
later meeting adopt a resolution appointing the person to fill the vacancy.

fAmended 7-19-81 by O-15427 N.S.)

§ 27.3108 Election of Appointed Councilmember Prohibited

Any person appointed by the Council to fill a vacant Council District seat shall not
be eligible to run for that office for the next succeeding term.

§ 273108 27.3109 Ballot Designation of Persons Appomted to Fill Vacancies in the
Office of the Mayor or the City Attorney

Anything to the contrary in Section 27.2201 notwithstanding, a person appointed
to fill a vacancy to aneleetive-officeof-The City-of-San-Diege the office of the Mavyor
or the City Attorney, and seeking to be elected to that office at the next election and
desiring to indicate his or her appointed incumbency or the title of the appointed office
shall be designated on the ballot at that election only in such a manner as to indicate
that the person occupies such office by virtue of appointment rather than election.
Without limitation, and purely as examples, acceptable forms of designation are:
"Appointed Incumbent,” “Appeinted-CouncitMember " "Appointed Mayor,” "Appointed
City Attorney." The limitation on the number of words that may be used as provided by
Section 27.2201 shall remain at "four.”




CITY OF SAN DIEGO
Proposition B

(This proposition will appear on the ballot in the following form.)

BY AMENDING SECTION 12 PERTAINING TO COUNCIL
VACANCIES.

Shall Section 12 of the Charter of The City of San Diego periaining to filing Coun-

cil vacancies be amended to read as fellows:

(h) If a vacancy occurs for any reason in the clice ¢f a Council Disliict, the proczcures set ferth
in Charter secticn 12(h) shall be fcllowed:

(1) If the vacancy occurs for any razsen other thzn a successiul recall election, and,

(A)If the vacancy cccurs with one (1) yezr cr less remaining in the term, the Council shell
appoint a person to fill the vacant sez! on the City Council. Any perscn zzpcinted by the
Council to fill a vacant Councit District sezt shall not be eligible to rua for thet ofiice for
the next succeeding term; or,

(B) If the vacancy occurs with more than cne (1) year remaining in the term, the Ccuncil shell
call a special election o b2 held within ninely (¢0) days of the vzcancy, unless there is
a regular municipal or statzwice election scheduled to be held within 180 days cf the
vacancy. If there is a regular municipel or stztewide election scheduled to te held vithin
180 days of the vacancy, the Council may censolidate the special election with that regular
election. :

{i) If one candidate receives the mejcrity of votes cast for all candidates in the special
election, the candidzte receving the mejoriy of votes cast shall be desmed to be and
declared by the Council to be elected to the vacant office.

(i) If no candidate receives a majority of votes castin the special election, a spaciel run-cff
election shall be held within forty-nine (43) days of the first special election, unless there
is a regular municipal or statewide election scheduled to be held within rirety (0) days
of the proposed special run-off election date, at which time the City Ccuncil may con-
solidate the special run-off election with that regular election. The two {2} candicztes
receiving the highest number of voles cest for the vacant seat in the first special election
shall be the only candicates for the vecant Council seat and the names cf only those
two (2) candidates shall be printed on the tallot for that seat.

(2) It a vacancy occurs by reason of a successiul recall election, the Council she!l adopt prece-
dures to fill the vacancy. )
Whether a person is appointed or elected to fill 2 vacant Council District seat, whatevzr the rezson
for the vacancy, that person shall serve as that Diskict's Councilmember for the remaincer cf the unex-
pired term. :

For purposes of Charter section 12(h), a vacancy may result from death, resignztion, recall, or unex-
cused absences as described in Charer section 12(). Hf vacancy occurs by reason cf & resignetion,
the date of the vacancy will be the dzte speciiied in the witten letter-of resignation or, i there is no
date certain specified in the letter, upon the date of receipt of the letter by the City Clerk.

This proposition also contains housekeeping amendments to alphabetize the paragraphs in
Section 12,

P R O P AMENDS. THE CHARTER OF THE CITY OF SAN DIEGO

L,
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PROPOSED CHARTER AMENDMENT

The following is a proposcd charter amendment. The portions to be
deleted are printed in strike—eut type, and the portions to be added are
underlined.

Amend Section 12 of tho Charter of The Cily of San Diego to read as follows:
THE COUNCIL,

(a) The Council shall be composcd of nine (9) Councilmemboers, including
the Mayor, and shall be the legislative body of the City, cach of the members
of which including the Mayor, shall have the right to vote upon all questions
before it. ‘

{b) At the municipal primary and general clection in 1979, a Mayor shall bo

chosen by the clectors for a term of five (5) years. A Mayor shall thereafler be
clecled for a term of four (1) years in the manner prescribed by Section 10
of this Charter. The Mayor shall hold office for the term prescribed from and
after 10 a.m. the first Monday alter the first day of December next succeeding
. the election and until a successor is clected and qualified.
" (c) At the municipal primary and general clections in 1993, the Council
members for Dislricts 1, 3, 5, and 7 shall be choscn by the cleclors for a term
of three (3) years. Council members for Districts 1, 3, 5, and 7 shall therealter
be clecled for a term of four (1) years in the manner prescribed by Scclion
10 of this Charter.

{d) Atthe municipal primary and general election in 1995, Council members
for Districts 2, 4, 6, and 8 shall be chosen by the eleclors for a term of three
(3) years. Council members for Dislricts 2, 4, 6, and 8 shall thereafter be elected
for a term of four (4) years in the manner prescribed by Section 10 of this
Charter.

(e) Except as provided in this Section, Council members shall hold office
for the term of four (4) years from and after 10 a.m. the first Monday alter the
first day of December next succeeding their election and until their successors
are elected and qualified. ‘

() Notwithstanding any other provision of this Charter and commencing with
elcctions held in 1992, no person shall serve more than two consecutive four-
year terms as a Council member from any particular district. If for any reason
a person serves a partial term as Councilmember from a particular district In
excess of two (2) years, that partial term shall be considered a full term for
purposes of this term limit provision..-Persons holding office prior to the
November 1992 election shall not have prior or current terms be counted for
the purpose of applying this term limit provision to future elections.

{g) Upon any redistricting pursuant to the provisions of this Charter,
incumbent Council members will continue to represent the district In which
they reside, unless as a result of such redistricting more than one incumbent
Council member resides within any one district, in which case the City Council
may dotermina by lot which Council member shall represenl oach district. At
tho noxt municipat primary and general elections (ollowing a rodistricling,
Council mombers shall be clected from those districts not representod and
from those districts represented by incumbent Council members whose terms
expire as of the general election in said year. If as a resull of any redistricting
more than a simple majority of the Cily Council as redistricled shall be elected
at cilher the municipal primary or gencral election next following any such
PR-1690-2 N SD 149.032

redistricting, the City Council prior to any such election shall designate one
or more new districts for which the initial council term shall be two (2) years
in order to retain staggered terms for Council members.

Excopt-as—otherwiso—provided—in—this—paragraph—inthe—event-a-vacancy
eeGurs—fer—any—reason—in—the-etﬁee—ef-a—@_euneil—Qistr»iGt,—the-GeunGﬂ'—shaH
immediately—cause—an—eleelion—to—be—held——to—ﬁH-such—vaoancy—solelwn_—the
districtin-whichthe-vacaney-ossurred-Sush-oloctienshal-be-condustod-within
ninely-(QO)—days—ef—lhe—vaeaﬂey.—"rhe—sandidate—reoeiving%he-greatest—number
obvotos-shall-be-deemed-ie-be-and-declared-by-the-Gounci-o-be-elocted-te
the-vacant-offico—-however—a-vacaney-occurs—{oranyreasen-in-tho-office
of-a-Counsi-Distrietwilthin-100-days-of-an-upseming-regularmunisipal-election;
the-Ceunsi-may-in-ls-diseretion-erge-the-elestien-process-andill-the-vacaney
by—appe’mtment.—Any—persen—whe—iiHs—the—vasaney—shau-helé-efﬁee—eaw-unm
the-next-regulamunisipal-elestion—at-which-lime-a-person-shali-be-eloctec
under—the—previsiens—of—SeetioMG—of-thie—Gharter—te—sewe—for-the—renmnder;
iFany;—of-the-unexpired-term: o

(h) If a vacancy occurs for any recason in the office of a Counci} District, the
procedures sel forth in Charter section 12(h) shall be followed:

(1) ¥ the vacancy occurs for any reason other than a successful recal
clection, and o

(A} I the vacancy occurs with one (1) year or iess remaining in the term
the Council shall appoint a person to fill the vacant seat on the Cily Council
Any person appointed by the Council to fill a vacant Council District seal shal
not be eligible to run for that office for the next succeeding term; or,

(B) Il the vacancy occurs with more than one (1) year remaining in the term
the Council shall call a special election to be held within ninety (30) days ¢
the vacancy, uniess there is_a regular_municipal or slatewide electic
scheduled to be held within 180 days of the vacancy. If there is a regula
municipal or statewide election scheduled to be held within 180 days of Lhe
vacancy, the Council may consolidate the special electionr with that requla
glection. .

() 1f one candidale receives the majority of votes cast for all candidate:
in the special election, the candidate receiving the majority of votes cast shal
be deemed o be and declared by the Council to be elected to the vacant office

(i) If no candidate receives a majority of votes cast in the special electlgt
a special run-off election_shall be held within forty-nine (49) day§ of the f;rs
special election, unless there is a reqular municipal or slatewﬁg electioi
scheduled to be held within ninety (S0) days of the proposed special run-o
election date, at which time the City Council may consolidate the special run-¢
election with that reqular election. The two (2) candidates receiving the highes
number of votes cast for the vacant seat in the first special election shall b
the only candidates for the vacant Council seat and the names of only thos
two (2) candidates shall be printed on the ballot for that seat.

(2) [ a vacancy occurs by rcason of a successf{ul recall election, the Counc
shall adopt procedures to lill tho vacancy.

Whelhor a porson Is appointed or olocted to fill a vacant Council Dislrict sea
whatever the reason for the vacancy, that person shall serve as that Districl’
Councilmember for the remainder of the unexpired term.

For purposes of Charter section 12(h), a vacancy may result from deg{f
resignation, recall, or unexcused absences as described in Charter seclio
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12(i). If vacancy occurs by reason of a resignation, the date of the vacancy
will be the date specified in the written letter of resignation or, if there is no
date certain specified in the letter, upon the date of receipt of the lelter by the
City Clerk. ,

(i) It is the duty of the Council members to atlend all Council meetings. The
Council shall vacate the scat of any Councilmember who is absent from cight
(8) consecutive meetings or filty percent (50%) of any scheduled meectings
wilhin @ month unless the absence thereof is excused by resolution of the
Council.

{i) Council members, including the Mayor, shall devote {ull time to the dutics
of their office and not engage in any outside employment, trade, business or
profession which interferes or conllicts with those duties. '

(k) Council members shall not be eligible during the term for which they were
appointed or elected to hold any other offlice or employment with the City,
except as Mayor or City Attorney and as a member of any Board, Commission
or Committee thereolf, of which they are constituted such a member by general
law or by this Charter.
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